STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

DT 08-013
COMCAST PHONE OF NEW HAMPSHIRE
Application for Authority to Serve Customers
in the TDS Service Territories
Order Denying Motion for Rehearing
ORDER NO. 24,958
April 21,2009 1’
I. PROCEDURAL H‘ISTVORY 1 ,

On December 12, 2007, Comcast Phone of New Hampshire (Comcast) filed an
application for atlthcl‘lty to provide local excliange ‘telecommunications services pursuant to RSA
374:22 and to do l)USinese as a competitivelocal exchenge c’arrier (CLEC) in the service
territories of threea‘fﬁliated‘incu‘mb‘eli‘t local eXcllangercerriem (ILECS) ;Kearsarge Telephone
Company (KTC), Men‘imack Ccl;ntyfTeleph011e Company (MCT) and Wilton Telephone
Company (WTC) — all‘eubsidieries of TD:S‘:Telecom (collectively, the TDS Companies or TDS).
Comcast is a CLEC currently authorized to p;ox}ide intrastate telecommunications services in the
New Hampshire exchanges formerly served by Verizon‘and now served by Northern New
England Telephone Operations, LLC d/b/a FairPoint Communications-NNE.

On April 4, 2008, the Commission issued Order No. 24,843, granting Comcast’s
application for authority effective May 5, 2008, unless any interested party filed comments or
requested a hearing. On April 16, 2008, the TDS Companies filed a motion to suspend Order

No. 24,843 pending resolution of Docket No. DT 07-027," or alternatively for a hearing. On

' Docket DT 07-027 involved the TDS Companies’ petition for alternative regulation pursuant to RSA 374:3-b.
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April 21, 2008, the New Hampshire Telephone Association (NHTA) filed an objection to Order
No. 24,843 and requested a hearing. On May 2, 2008, the Commission issued Order No. 24,354
suspending the order nisi and scheduling a prehearing conference. Following that order, the TDS
Companies, NHTA, Union Telephone Company, segTEL, and the Office of Consumer Advocate
were made parties to the docket. The parties and Staff engaged in technical sessions, agreed to
stipulated facts, filed written testimony and submitted several rounds of briefs.” At the parties’
request, the Commission canceled the final hearing scheduled in this matter and decided the
issues in controversy based upon pre- ﬁled testlmony énd briefs.

On February 6, 2009, pursuant to RSA 374-22- -g and N. H Code of Admin. Rules Puc
431.01, the Commlssron 1ssued Order No. 24,938 granting Comcast authorlkty to operate as a
CLEC in the TDS fterriroriés. On March 6, 2009,; the Joint ILECs kandl Wilto’h Telephone
Company, Inc., (the rural "local exchange 6érriers or RLEC Represerrtatiyes) filed a joint motion
requesting that the Commlsswn rekcorrs‘idér‘(jrd‘er No . 24,938 (Order)‘ or grant a rehearing in this
docket. On March 16, 2009’ Comcast broVided a respdnée to rhe jdint motiorl of the RLEC
Representatives. g’ X | ;

II. POSITIONS OF THE PART IES
1. RLEC Representatlves

The RLEC Representatives claimed that the Commission committed reversible error in
both the grant of authority allowing Comcast to operate as a CLEC, and in the requirement for
the TDS Companies to interconnect with Comcast. The RLEC Representatives argued that

Comcast has not demonstrated under New Hampshire law that it will provide telephone service

“for the public” as required by RSA 362:2.

? For a more detailed procedural history see Order No. 24,938,
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According to the RLEC Representatives, Comcast did not offer evidence of any
customers for its business local exchange services or its specialized “schools and libraries”
service. In addition, the RLEC Representatives pointed out that Comcast discontinued Comcast
Digital Phone service in the state of New Hampshire (FCC Public Notice DA 08-871, April 14,
2008, p. 2). The RLEC Representatives claimed that the service offerings described by Comcast
are “merely a pretext to enable Comcast Phone to obtain interconnection” with the public
switched telephone network (PSTN) and thereby enable its affiliate, Comcast IP Phone II, LLC
(Comcast IP), to provide intern;at protocol (IP) voice service on an unregulated basis. The RLEC
Representatives maintained thét,‘ in accordance with Appeal of Easton 125 N.H. 205, 213 (1984),
the Commission must not treat the “pﬁblic’ good” requireménté of RSA 374-22— g and RSA
374:26 as merely a “cheék thé bdx” analyéis, but must demand that Cbmcdst demonstrate that it
intends to serve theipyukblié. The RLEC Represéntaﬁvés assertedthat Comcast has not
demonstrated that it inténds ’tbyfserve fthe publié and the Cofnmis’sioﬁ frmst therefore withhold
approval. | |

The RLEC RepreSeiltéfiVeé é:rgu’e’d m addition that t’heO‘rde‘r is “un‘lawful and
unreasonable in that it fails té ﬂcyonsid‘er WI‘llétlylgr" tﬁe ‘prop’osed cénduct would be contrary to law.”
The RLEC Representatives noted‘ that ‘granting‘ autllqrity for Comcast to operate as a CLEC will
enable Comcast IP to offer “Comecast Digital Voicé” (CDV) in the TDS Companies’ area “free
from any regulation.” In this and in previous communications to the Commission, the RLEC
Representatives have asked for a determination of whether CDV is a telecommunications service
under New Hampshire law and is therefore subject to regulation.” The RLEC Representatives

noted that, if CDV is indeed a telecommunications service, the offer of CDV to the public

°.CDV is provided using Internet Protocol and has not yet been classified as a telecommunications or information
service.
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without prior Commission approval would violate the provisions of RSA 374:22 and RSA
374:22-g. The RLEC Representatives asserted that the “public good” standard includes a
requirement that “the proposed action must not be one forbidden by law” and must be
“reasonable to be permitted under all the circumstances of the case.” Grafton County Electric
Power and Light Company v. State, 77 N.H. 539 (1915). The RLEC Representatives asserted
that it is unlawful and unreasonable for the Commission to grant Comcast authority to operate as
a CLEC without first determining whether CDV is a telecommunications service.

The RLEC Representatives also,asseited that the Order is unlawful and unreasonable in
that the Commission ruled on mattersk not in controversy and absent notice and an opportunity to
be heard, referring to Subseotlon G, pp 22-23 whlch stated:

The TDS Companles are, however,'requrred to kprov1de interoonnection to

Comcast. Interconnection consists of the physical exchange of traffic between

carriers. TDS will incur the cost of terminating traffic from its customers to

Comcast customers and will be reimbursed for terminating calls from Comcast

customers to TDS customers ‘These costs will be negotlated between Comcast

and the TDS' Compames and included in an 1nterconnectlon agreement.

The RLEC Representatives notedthat Comcast had not ret:luested an order concerning
interconnection requirements and clauned that ‘app‘li‘cable'l‘aw does not include “exchange of
traffic”” as a necessary componentof interoonnectiori. "They‘maintain that the inclusion of these
issues in the Order represents a Violation ofdue prOCes’s; in that interested parties were not
forewarned of the potential scope of ruling. The RLEC Representatives suggest that the remedy
for this particular concern is a rehearing.

The RLEC Representatives further argued that the Commission has taken too broad a

view of the prohibition of “barriers to competitive entry.” They cite Section 253(f) of the

Telecommunications Act of 1996 as authorizing more stringent requirements for new entrants.
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They further argue that the Commission, in not acknowledging this authority, has failed to give
proper weight to fair and level competition.

Finally, the RLEC Representatives claimed that the Order violates New Hampshire RSA
374:22-g, which requires the Commission to consider specific factors before reaching its
decision. Specifically, the RLEC Representatives asserted that:

a. The Commission’s decision not to rule on the question of whether

Comcast IP’s Digital Voice is a telecommunications service (discussed
above) and its allegedly limited acknowledgement of Sections 251 and
253 of the Telecommunications Act (also discussed above) constitute a
failure to properly consider the fairness criterion;

b. The C01n1niSsion has taken an imprecise vieW,of the term “economic
efficiency,” applying it only to the market as a whole, and accepting
questionable claims of the relationship between economic efficiency and
barriers to entry; and

c. W1t11 regard to universal service, “carrier of last resort, and rate of return
issues, the Commission has “demonstrated a misunderstanding” of current
law and has effectively shifted the burden of proof regarding the effect of
competmon on these criteria. from Comcast to the RLEC Representatives.

2. Comcast Response ‘

Comcast asserted that 'themo‘ti‘on of the RLEC Representatives “fails to meet their burden
(1) to introduce new evidence that was unavaﬂablefat the original hearing, and (2) to identify
matters that were overlooked or mistakenly conceived in the original decision.” With regard to

the claim that Comcast has not established that it will provide service to the public, Comcast

observed that a common carrier can specialize in services aimed at particular segments of the

examples of the Commission granting CLEC certification to companies focused on such

segments, including, for example, the offer of T1 services. Comcast also asserted that the
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current status of its service offerings to the public is not relevant to a Commission grant of
certification for market entry.

Comcast argued that the regulatory status of VoIP service need not be determined before
proceeding with a decision on CLEC certification. Comcast observed that the Commission’s
certification of CLEC status grants Comcast authority to offer regulated voice service, and is
silent on offering unregulated service. In addition, Comcast disputed the claim that the Order
required interconnection, noting that the availability and terms of interconnection are instead
being arbitrated separately in Docket :No. DT 08-162. |

With regard to the claifﬁ'that the Cdfﬁmissibn lnisihtélpréfed fhe law regarding barriers to
entry, Comcast noted that the Cited ianguage ih 253(f) of the Telécbmmunications Act of 1996*
simply permits, and does n‘ot, réquire, state:s‘t‘o impose édditional réquifements on CLEC
applications. COI‘}nCéSﬁ also elﬁphasized thlat ‘dikl‘atory tactics can themselves become a barrier to
entry and urges tﬁe Commlssmnto Colisidéi that in 'rej:(‘:cting the ‘fequest for rehearing. Finally,
Comcast asserted the‘xt‘kthé'I“{LE‘C; Repres’en‘tati‘ves’ CIairﬁ that the Order Violatés RSA 374:22-g 1s
not supported with new“fyacts: or 1égéi1:arguments and thereforcprovides no basis for a rehearing.
1. COMMISSION ANALYSIS . N b

Pursuant to RSA 541 :3, the C01nmi$sioﬁ may gfant reheéring or reconsideration when the
motion states good reason for such relief. The petitionér must explain why new
evidence could not have been presented in the underlying proceeding. O’Loughlin v. N.H.
Personnel Comm’n, 117 N.H. 999, 1004 (1977). Good reason imay also be shown by identifying

specific matters that were either “overlooked or mistakenly conceived” by the deciding tribunal.

“470U.8.C.§253 (D



DT 08-013

-7 -

Dumais v. State, 118 N.H. 309, 311 (1978). A successful motion for rehearing does not merely
reassert prior arguments and request a different outcome. See Connecticut Valley Electric Co.,
88 NH PUC 355, 356 (2003).

The arguments raised in the RLEC Representatives’ motion have been previously raised
and addressed in the Order and no new previously unavailable evidence has been proffered.
Accordingly, we address the arguments raised only insofar as they are pertinent to demonstrate
that matters were not overlooked or mistakenly conceived. .

A. Telephone Service for thePublic

Compcast has not idehtiﬁéd spééiﬁc customers br pending installation orders for its
proposed services. Thé RLEC RepréSentatives argue that this sﬁggests Comcast does not intend
to serve the public ’a‘nd', instead, 1s planningrtc’)‘ usé its CLEC st‘anding solely to enable the
offering of unregulated VolIP service through an aﬁf'llie‘tté.5 They ksuggest’that‘ the Commission
must require a “de1ﬁbnstr:,e’1ti‘oh: throﬁgh busmess plansor'otherWise’f of Comcast’s commitment
to offering a public scrvicé? see RLEC Repreéenfatives Motionﬂ at 3‘.6 |

The current abé“enc‘:e“ydyf ideﬁtiﬁed cuétomers for Coméast’s proposed services is not a
disqualifying factor. In fact, N.H. deé Admm ‘Ru‘lesy Puc 431 .‘12(a) provides a 2-year period to
obtain customers. We find the pres‘ekntayt‘ion of proposed service offerings with applicable rate
schedules, pursuant to N.H. Code of Admin. Rules Puc 43 1.06, and targeted geographical and

customer segment markets sufficient to grant Comcast authority to do business as a CLEC. The

> The Commission considered all evidence presented on this issue, including, but not limited to, the testimony of
independent consultant, Ms. Valerie Wimer, submitted by the RLEC Representatives. See Order at 9-11.

% No such requirement exists, and the testimony provided by Comcast, from independent consultant Michael D.
Pelcovitis, Ph.D., specifically addressed the services to be provided to the public by Comcast and further opined that
such services would contribute to the public good. See Order at 5-6.
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criterion for CLEC certification is beyond the scope of existing CLEC registration requirements
and inconsistent with our prior grants of CLEC registration.

B. Effect of Comcast Digital Voice (CDV) Regulatory Status

The RLEC Representatives argue that the CDV service could be determined to be subject
to regulation, which would mean that unregulated CDV offers are a violation of law or that
CLEC registration of Comcast in the TDS territories will allow Comecast to expand its
unregulated CDV service, and therefore Commission approval of the CLEC application advances
a potentially illegal activity.-Since the public good stahdard includes a requirement that “the
proposed action must not be one for’bi‘dden by law,” the RLEC Répreséntatives claim that the
grant of CLEC registraﬁon 1s C/o‘ntfar"y to la‘lw.7 k

We observé that CDV haé not beeﬁ_rulked a telecommunications ‘service and therefore
offers of CDV Sefvicef are’k th currently prbhibited. The RLEC Representativés essentially seek
to expand a ban agaiilsf éc':tio‘ﬁ,’s‘" forbidden by l‘aw to a;‘ ban againét aCtionS that might, at some
future date, and depennding‘:on futtyl‘,re’ decisions; be prohibited. We ﬁnd that such a premonitory
ban would be unwofkéblé ;a1‘1‘d is notsupported by law.

C. Interconnectidn‘kl‘)jefinitibn,‘aﬂd"M‘ap“(’iaf‘e

The RLEC Representaﬁvéé obj éct that ‘the Ordef ruled on matters not in controversy and
absent notice. They conclude, incorrectiy, that the Commission “ordered the TDS companies to

interconnect with Comcast Phone.” See RLEC Representatives Motion at 8. The RLEC

Representatives appear to interpret the statement that “[tJhe TDS Companies are, however,

required to provide interconnection to Comcast,” to be a direction. The statement, however,

should be read not as a direction but as a description of the general federal statutory requirement

7 This argument was the subject of our analysis on pages 18-20 of the Order and presents no new issues for the
purposes of rehearing or reconsideration.
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that local exchange carriers (LECs) interconnect with other carriers operating in their territories.”
TDS subsequently argued in a separate proceeding that Comcast is not a carrier and therefore
TDS is not obligated to interconnect with Comcast. The extent of the TDS Companies’
interconnection obligations to Comcast will be considered in a separate docket. See, Docket No.
DT 08-162.

The RLEC Representatives further objected that the language in the Order, namely,
“[i]nterconnection consists of the physical exchange of traffic between carriers” (Order at 22)
introduces a definition of i11terconh¢ction that is contréry to FCCrulings. This language appears
in connection with our responsibility ‘unde‘r‘ RSA 374:22-g to coﬁsider “the recovery from
competitive providers of eXpensesr incurred by the incumbent uﬁlity to beﬁeﬁt competitive
providers, taking int'o accoﬁnt the proportionate béneﬁt or savings, if any, ‘de‘rived by the
incumbent as a result of ihcun*ing ézuch expenses.” As’ explained‘above, we did not direct TDS to
interconnect and, thérefofe, a"‘fbrmai'deﬁn‘i‘tibn of inteﬁqollnéptioﬁ is not“; at issue in this
proceeding. | | ‘ ‘

D. Strictness Regarding B‘#"frierks‘;to Competitive Enfry

In the Order, we cited 47 U.S.C. § 253 (), which reads as follows:

No State or local statute of IQEgulatiQn,‘(’)‘r kother‘ state o‘r local legal requirement,

may prohibit or have the effect of prohibiting the ability of any entity to provide

any interstate or intrastate telecommunications service.

In isolation that language might appear to allow no standards that could block authorization of

4 T I

CLEC competitors. The RLEC Represeintatives object tha

11

=t
—+

the statute, which provides exceptions including a grant of explicit authority to the states to

require that competitors be qualified as “eligible telecommunications carriers” in order to

$47U.8.C. § 251 (a) and (b)
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compete. The sub-section cited by the RLEC Representatives, 253 (f), does not require state
commissions to impose universal service obligations on CLECs, it merely allows for such state
requirements. The New Hampshire legislature has not required CLECs to satisfy the
requirements of an eligible telecommunications carrier, nor have we imposed such a requirement
through our rules.

As our subsequent analysis of RSA 374:22-g in the Order shows, we examined and
applied standards under RSA 374:22 and 22-g in our consideration of Comcast’s entry into the
TDS Companies service territories. We reached our decision by‘balancing the factors identified
in applicable state statutes so-as not to “have the effect of prohibiting the ability of [Comcast] to
provide any interstate or~intfastate teleeomnltinications service.” Id. In light of that analysis, we
find that the RLEC argument ‘asserting too riarr‘okwfa reading of 47 U.S.C. §’253 1s without merit.

E. Fairness, Ecbndmic :Eff‘icieney and ILEC Competitiveness Criteria

The RLEC Repfes‘entatives c‘,laim»that;:the Coniiriission erred in ‘r‘uling on fairness without
making a determination of the r‘ef‘glilatery status ‘of CDV. In tiie Order we observed that the New
Hampshire telecommuhieatienS"mefketf is already subject to: many forms of regulated and
unregulated competition, 1nclud1ng unreguiaieci “c"elliula’r‘ Voice service and bundled “triple play”
offerings that combine regulated and ﬁin'egul‘ated services. We-concluded:

Whether or not those VoIP services are regulated does not impact the fairness of

Comcast’s entry into the TDS Companies’ territories, because we have found that

both regulated and unregulated services already contribute to the competitive

market in the TDS Companies’ service territories. Order at 19.

The RLEC Representatives have provided no basis to grant rehearing or reconsideration on this
point.

The RLEC Representatives also claim that the Commission incorrectly assumed that the

term “‘economic efficiency” applied to the overall market rather than to the ILEC and that
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eliminating barriers to entry inherently advances economic efficiency. They further assert that
the Commission failed to examine the specific effect of the Comcast application in terms of
economic efficiency.

We find no ambiguity in the language of RSA 374:22-g regarding the scope of
“economic efficiency.” It refers to market-wide efficiency, not to the efficiency of individual
companies. For support, we note that the statute specifies more limited application where
intended (e.g., “the incumbent utility's opportunity to realize a reasonable return on its
investment”). Nor is there evidence ¢ls¢whefe in the statute' of a public policy goal to optimize
the economic efficiency of indiv’idual ‘1'eg1:1‘1ated companiéé. ‘

RSA 374:22-g-also cbnﬁerﬁplatés that competition énd économic efficiency are factors
relevant to the detenhihation of public goo‘dk.? It b:egins by declaring that, absent federal
prohibition, all telebhone’f'frahchises shall bé ndn-exclusive; that is‘, they, may be subject to
competition. Sinc‘iie‘barriefrs to éntry bydeﬁmtmn liinit “i:'ompxe‘ti'tionk, ‘V\‘/e find that state law
supports Commission efféftys‘ toffnini:miz‘e sﬁéh bérriefs conéistent with the public good, and
within the confines of other governmg ‘l‘aws and rules. We further ﬁnd that there is no
requirement in RSA 374:22-g for alialysis Zof thé “speéiﬁc effect” that new competition might
have on economic efficiency. ’

The RLEC Representatives object that the Commission effectively shifted the burden of
proof to them regarding universal service, carrier of last resort, and rate of return issues. As
explained in the Order, the burden of proof falls first on the petitioning party: Comcast in this
case. Where relevant information is the property of other parties, however, they share the burden

of production:



DT 08-013

R S LG

:f,,) 4}“\\,\ G /\ . ‘\:.K < '“~~é St
Debra A. Howland

~19 -

Comcast bears the burden of producing evidence reasonably available to
it and the TDS Companies bear the burden of producing evidence which
is in their exclusive control. (Page 18.)

The RLEC Representatives have provided no basis to grant rehearing on this point.

In summary, the arguments raised by the RLEC Representatives have either been
previously raised and addressed in the Order or are mere reformulations of previous arguments
with no new, previously unavailable evidence proffered. The RLEC Representatives have failed
to demonstrate that we overlooked or mistakenly conceived the matters at issue. In the Order,
we weighed all the evidence presented and determined that granting Comcast’s CLEC
registration is for the public good. Therefore, we deny the pending rehearing request.

Based upon the foregoing, it is hereby

ORDERED, That RLEC Representatives” motion for rehearing and reconsideration is
hereby DENIED.

By order of the Public Utilities Commission of New Hampshire this twenty-first day of

April, 2009.

( \\AQuq H&a %\Qm\)\

Thomas B. Qf/etz horrison ~ <(lifton C. Below
Chairman\__ / ommissioner Commissioner
Attested by:

ik, W

Executive Director
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